
2. J. Empi. Discr. L. 101 (2000)

How Revisions
Discovery
Rather Than

Discovery Abuse and Lawyer Incivility are two of the hottest
conversation topics when two or more lawyers gather to dis

cuss the legal profession. These discussions usually end with either
an enthusiastic endorsement of drastic revisions of the Federal Rules
of Civil Procedure, or a call for increased imposition of sanctions
against attorneys who do not play by the rules. However, a careful
examination of the most recent revisions to the Federal Rules of Civil
Procedure demonstrates that they will only make matters worse.
Whereas the restrictions on civil discovery are supposed to curb
abuses by both plaintiffs and defendants, in fact, the changes in the
discovery rules all work against the interests of plaintiffs. And, given
the federal courts’ apparent bias in the favor of defendants in terms
of actually imposing discovery sanctions for abuse of the discovery
process, and the most recent restrictions on parties’ discovery; it is
going to be in the interest of defendants to obstruct discovery; secure
in the knowledge that nothing much will happen to them.

Some commentators have argued persuasively that the ongoing
movement to reform the Federal Rules of Civil Procedure, which
has radically changed the nature of civil litigation over the last
decade, was initiated by major corporate defendants and insur
ance companies, such as the Aetna Life & Casualty Insurance
Company.’ It would require additional research to determine
whether the same corporate interests driving the tort reform move
ment have also been the key promoters of the civil discovery re
form movement. Regardless of the array of interests behind the
wholesale reform of the Federal Rules of Civil Procedure, it seems
clear that these changes weigh heavily in defendants’ favor, de
spite the rhetoric that they are neutral and intended to do noth
ing more than improve the administration of justice.

Year 2000 Revisions to the Federal Rules
of Civil Procedure
The Year 2000 Revisions to the Federal Rules of Civil Procedure are
intended to curb the alleged problem of discovery abuse. On April
19-20, 1999, the Advisory Committee on Civil Rules of the Judicial
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Conference approved changes to Federal Rules
of Civil Procedure 5, 26, 30, and 37, all of which
relate to discovery, if the Supreme Court and the
Congress approve these changes, they will be
come effective on December 1, 2000.

The plaintiffs’ and defendants’ bars often took
diametrically opposed positions on the revisions,
as discussed in the following section. The con
tentious nature of these proposed revisions is re
flected by the fact that the Advisory Committee
“received over 300 comments and heard testi
mony from over 70 witnesses during three hear
ings in December 1998 and January 1999.2

The following are the proposed revisions that
would significantly impact discovery in employ
ment discrimination cases.

Rule 26(a), Required
Disc los U res
Rule 26(a)(1), as amended in 1993, required that
the parties, prior to the scheduling conference,
make the following initial disclosures of infor
mation concerning (1) individuals with discov
erable information; (2) copies or descriptions of
all relevant documents; (3) computation of dam
ages; and (4) insurance policies for satisfying a
judgment. At the same time, the 1993 revisions
allowed for the proliferation of local rules,
whereby individual district courts could “opt-
out” of the mandatory disclosure requirements;
furthermore, individual judges could, through
their informal “standing” orders, create individual
exemptions. The result was a confusing patch
work of local regimes, contrary to the goals of
national uniformity in the Rules.3

The proposed amendments to Rule 26(a) elimi
nate the ability of individual districts or judges to
opt out of the mandatory initial disclosure require
ments. This is a facially neutral change that should
benefit both sides of the employment litigation bar.

However, there is another change to Rule 26(a)(1)
that sharply cuts in favor of employer-defendants.
Previously, information about witnesses and docu
ments had to be disclosed, under Rule
26(a)(1)(A)-(B), if the information was “relevant

to disputed facts alleged with particularity in the
pleadings.” This required that each party disclose
all relevant information, which often allowed the
plaintiff-employees the ability to uncover at an
early stage the proverbial “smoking gun” through
the defendant-employer’s initial disclosures.

The proposed amendment to Rule 26(a)(1) effec
tively precludes the plaintiff from obtaining such
evidence through the mandatory disclosures, since
the new language requires only “that the disclos
ing party may use to support its claims or defenses,
unless solely for impeachment.” It is improbable
that defendants would ever “use” the smoking
guns buried in its records, thus plaintiffs will not
learn of them until much later in discovery, and
can only hope that interrogatories and document
requests will result in the eventual disclosure of
these incriminating documents. The result will be
discovery that is delayed or never produced and
needless increases in the duration and cost of liti
gation for plaintiffs. Further, plaintiffs may not
timely receive the documents or information that
they need to oppose a summary judgment mo
tion, or to conduct depositions, or to provide to
their expert witnesses.

The politicization of reforming civil discovery was
reflected in the lineup of the parties on this is
sue: with some exceptions, the plaintifes bar “op
posed the change on the ground that disclosure
should not be narrowed,”4 while groups that ap
pear to be largely dominated by the defense bar
“favored narrowing of the disclosure obligation
because the published change removes possible
tensions with the attorney-client relationship and
the work-product doctrine.”5

Rule 26(b), Discovery Scope
and Limits
The proposed revision to Rule 26(b) that gener
ated the most controversy was the addition of a
cost-shifting provision to Rule 26(b) (2). Currently,
Rule 26(b)(2) provides that the court, by order or
through local rule, may limit the number of depo
sitions, interrogatories, and requests for admis
sions, and may also limit the length of depositions.
Further, an individualized limitation can be made
if the court determines that to allow further dis
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covery would constitute any of three enumerated
categories of what are, in effect, discovery abuse.

The Advisory Committee proposed adding to
Rule 26(b)(2) a cost-shifting provision, which
stated that “The court shall ... require a party
seeking discovery to pay part or all of the rea
sonable expenses incurred by the responding
party if it determines that” any of the three enu
merated categories are implicated.6 The proposed
Advisory Committee Notes stated that “The court
may enter a cost-bearing order in connection with
a Rule 3 7(a) motion [for sanctions] by the party
seeking discovery, or on a Rule 26(c) motion by
the party opposing discovery”7

At the April 19-20, 1999 meeting of the Civil Rules
Advisory Committee, this cost-shifting provision
was approved, even though it generated extensive
controversy among the bar.8 Discovery in employ
ment litigation demonstrates that this change would
be devastating to plaintiffs. Defendants usually have
far more documents, especially personnel policies
and records, than do plaintiffs. They also employ
most, if not all, of the witnesses to the alleged dis
criminatory actions. Therefore, defendants usually
do not need to do as much formal discovery as do
plaintiffs. A cost-shifting provision would be dis
proportionately applied to plaintiffs since they have
much more to seek in discovery Moreover, plain
tiffs are typically individuals, not corporations, and
have much fewer resources to pursue discovery
Therefore, plaintiffs would simply not be able to
“pay” for the discovery they need in most cases.
The opponents of the cost-shifting provision pre
vailed at the September 15, 1999, meeting of the
Judicial Conference, so that this particular proposed
change will not be transmitted to the Supreme Court
and the Congress.9

Rule 30, Depositions upon
Oral Examination
As litigators well know, pre-trial depositions can
be critical for supporting their client’s claims or
defenses. Rule 30(d)(2), as enacted in 1993, al
lowed for the court, by scheduling order or local
rule, to limit the duration of depositions, “but
shall allow additional time consistent with Rule
26(b)(2) if needed for a fair examination of the

deponent or if the deponent or another party
impedes or delays the examination.” As for Rule
26(a)(1), the allowance of local rules to govern
the length of depositions resulted in a patchwork
of such provisions.

The proposed revisions to Rule 30(d)(2) provide
for a presumptive nationwide limit of seven (7)
hours for all depositions: “Unless otherwise au
thorized by the court or stipulated by the par
ties, a deposition is limited to one day of seven
hours.”° The pro
posed Advisory Com
mittee Notes set forth
a “variety of factors”
for requesting an ex
tension of this time
limit, including
whether the deponent
had refused to review
relevant documents
prior to the deposition,
or that documents had
timely produced; and that for expert witnesses,
“there may more often be a need for additional
time—even after submission of the report re
quired by Rule 26(a)(2)—for full exploration of
the theories upon which the witness relies.”1

Typically in employment discrimination litigation
it takes longer to depose defendants and defense
witnesses (i.e., supervisors and management)
than it does to depose plaintiffs and their wit
nesses (i.e., coworkers and former employees).
The plaintiff’s need arises from the fact that he or
she does not control most of the witnesses, as
does an employer, and does not have access to
corporate records, except through discovery.
Therefore, this presumptive seven-hour limit
works a greater hardship on plaintiffs than on
defendants. (Defendants, presumably, have un
fettered access to these witnesses.)

Bias of Discovery Rule Changes
It is not surprising that these discovery rule
changes, although they look as though they are
facially neutral, in fact are biased against plain
tiffs. Over the past decade, commentators have
suggested that revisions of the Federal Rules of

The result will be discov
ery that is delayed or
never produced and need
less increases in the du
ration and cost of litiga
tion for plaintiffs.

been requested but not
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Civil Procedure governing discovery (which were
last revised effective December 1, 1993) would
solve or ameliorate discovery abuse. However,
Professor Linda Mullenix of the University of
Texas has published a devastating analysis of the
reports of the alleged discovery abuse and of the
need to reform the Federal Rules of Civil Proce
dure. She concluded that nearly all of these re
ports and studies were not based on properly
designed empirical analyses, instead relying on
biased survey questions, hearsay, anecdotal re
marks, and similar myths.’2 For that reason, Pro
fessor Mullenix concluded that the absence of
empirical data evidencing pervasive discovery
abuse meant that “the best prudential course is
to do nothing” regarding revision of the Rules.’3

These changes to the discovery rules become even
more problematic when one finds, in a review of
the courts’ enforcement of discovery sanctions,
that the federal courts appear to be enforcing se
vere discovery sanctions in the vast majority of
instances against plaintiffs, and not defendants.
This means that the new discovery rules, limit
ing the scope of discovery and length of deposi
tions, can be abused by defendants with some
sense of security that they will not be subjected
to severe sanctions by the courts. It is a safe pre
diction that obstruction by defendants is likely
to increase, not decrease, with these rule changes.

Rule 37: The Starting Point for
Discovery Sanctions
Rule 37 of the Federal Rules of Civil Procedure
provides for sanctions for six categories of dis
covery abuse: (1) if the court grants a motion
for an order compelling disclosure or discov
ery, then the moving party may get reasonable
expenses, including attorney’s fees (Rule
37(a)(4)(A)); (2) if a party fails to comply with
a discovery order, then not only may the court
award the other party its reasonable expenses,
including attorney’s fees caused by this failure,
but also the court may strike the pleadings, or
der that certain facts be established, or enter
default judgment against the disobedient party
(Rule 37(b)); (3) if a party fails to disclose in
formation pursuant to Rule 26(a) or 26(e)(1),
then the court may order that such evidence not

be used for any purpose, and may award the
other party its reasonable expenses, including
attorney’s fees (Rule 37(c)(1)); Q4) if a party fails
to comply with Rule 36 regarding requests for
admissions, then expenses and fees may be
awarded to the other party (Rule 37(c)(2)); (5)
if a party fails to comply with document re
quests, requests for interrogatories, or to pro
duce its own officer or agent to testify at a
deposition, or to allow inspection of its pre
mises, then sanctions, including expenses and
fees, may be awarded to the other party (Rule
37(d)); and (6) failure by a party to participate
in the framing of a discovery plan under Rule
26(f) can be sanctioned by the award of reason
able expenses, including attorney’s fees, to the
other party (Rule 37(g)).

Rule 37 is facially neutral in that it presents no
bias towards either plaintiffs or defendants in the
context of any category of civil litigation. How
ever, the courts have not applied Rule 37 in an
evenhanded manner. Plaintiffs appear to be sanc
tioned more frequently than are defendants for
comparable conduct. Even where severe sanc
tions, such as default, are entered against defen
dants, the appellate courts are likely to reverse
the imposition of sanctions, or to remand for fur
ther findings leading to less severe sanctions.

Purpose of Discovery Sanctions
Under Rule 37
The Supreme Court, in Cunningham, has recently
emphasized that Fed. R. Civ. P 37 “was designed
to protect courts and opposing parties from de
laying or harassing tactics during the discovery
process.”’4 For that reason, the goal of sanctions
for discovery abuse is not only to punish the cul
pable party but also to deter others from engag
ing in similar conduct.’5 Sanctions also
compensate the party requesting sanctions for the
harm it has suffered from the delay or refusal to
produce discovery. This remedy may take the
form of monetary relief (attorneys’ fees and costs
incurred in requesting discovery and sanctions);
barring the culpable party from presenting cer
tain evidence or witnesses; or even granting de
fault judgment on, or dismissal of, one or more
of the claims.

I 04



At the same time, however, imposing minor sanc
tions may have the unintentional effect of inadvert
ently “rewarding” the guilty attorneys. For example,
one district court ordered that the law firm being
sanctioned certify “that a copy of this [sanctions
opinion] has been given to every partner and asso
ciate of the firm,”6 presumably with the judicial
intent of embarrassing or humiliating the obstruc
tionist attorneys. Another district court promptly
rejoined that such firm-wide publicity of sanctions

would be counterproductive, on the grounds that:

Any such emphasis on internal publicity
of course ignores the possibility that the
obstructionist tactics may have been
known to the offending lawyer’s firm gen
erally or may even have made the lawyer
a kind of folk hero within the firm.’7

Although both cases concerned Rule 11 sanc
tions, the insight of the latter opinion is equally
relevant to Rule 37 sanctions.

The courts have recognized that sanctions should
be imposed not only for outright refusal to pro
duce discovery, but also for belated production,
since unwarranted delays in discovery can have
prejudicial effects on the other party. As the Ninth
Circuit stated:

Belated compliance with discovery orders
does not preclude the imposition of sanc
tions. Last-minute tender of documents
does not cure the prejudice to opponents
nor does it restore to other litigants on a
crowded docket the opportunity to use
the courts.’8

The D.C. Circuit’s Application
of Rule 37
Three employment litigation cases in the District
of Columbia Circuit illustrate the problems faced
by the plaintiff’s bar when they attempt to in
voke Rule 37 sanctions in employment discrimi
nation litigation. In each case, the district court
awarded sanctions against the defendant em
ployer—twice including default judgment—yet
the D.C. Circuit reversed, finding that only a
lesser punishment was warranted

In Shepherd v. ABC, two plaintiffs sued the televi
sion network for race and gender discrimination
and retaliation.’9 The district court, after several
discovery-related proceedings, found that ABC had
“removed Ms. Shepherd’s name from [a criticall
memorandum, harassed a second witness, de
ceived the court regarding [an] informant[’s role],
and improperly verified interrogatory answers.”
The court also found
that ABC failed to sat
isfy its obligation “to
preserve all copies of [a
critical] memoran
dum.”20 For that rea
son, the district court
entered default judge
ment against the two
corporate defendants, pursuant to both Rule 37(b),
Fed.R.Civ.P., and the inherent powers of the court.

The D.C. Circuit, in 1995, reversed this sanction,
holding that since there was no discovery order
that ABC had violated, sanctions could not be
awarded under Rule 3 7(b) 21 As for the court’s in
herent powers, the D.C. Circuit first held that the
standard for default judgment was one of “clear
and convincing evidence of litigation misconduct,”
and then went on to decide that issue, holding
that the misconduct did not rise to that level, and
that less harsh sanctions were available.22

Exactly one year to the week after Shepherd, the
D.C. Circuit again struck down sanctions im
posed against the defendant employer. Bonds v.
District of Columbia involved a sexual harass
ment class-action suit against the D.C. Depart
ment of Corrections, which resulted in
judgments against the defendants, equitable re
lief to the named plaintiffs, and class-wide in
junctive relief.23 The district court had precluded
the defendants “from offering any fact witnesses
at trial as a discovery sanction under Rule of
Civil Procedure 37(b)(2) and (d),” based upon
the defendants’ failure to timely and adequately
respond “to an interrogatory requesting the
names of all persons with knowledge of relevant
events regarding the class action.”24

However, the D.C. Circuit found that this sanction
was too harsh in relation to the underlying con-

It is a safe prediction
that obstruction by de
fendants is likely to in
crease, not decrease,
with these rule changes.
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duct, and resulted “in a one-sided trial” since the
defendants had “little ability to contest the plaintiffs
claims.”25 The D.C. Circuit remanded for a less se
vere sanction that would be in better proportion to
the underlying conduct, particularly since this con
duct “does not reflect either an attack on the integ
rity of the court or an attempt by the District to
gain an unfair tactical advantage over its litigation
opponent.”26 The parties then entered into a Con
sent Decree before the second trial date.27

Two years later, in Webb v. District of Columbia,
the D.C. Circuit again reversed the district court’s
grant of default judgment to the plaintiff-em
ployee.28 By the time of this decision, the plain
tiff had been terminated because of his alleged
sexual harassment of female co-workers in the
Department of Corrections, and alleged that his
discharge and prior denials of promotions were
all retaliatory.29 The district court awarded de
fault judgment to the plaintiff on the grounds that
the defendant had “discarded portions of Webb’s
personnel file as well as other files relevant to
the positions at issue.”3° As in Shepherd, the D.C.
Circuit once again reversed this default judgment
sanction, finding that while the destroyed files
might have been useful, they were not disposi
tive of the claims, and the plaintiff could have
obtained comparable information through other
discovery.3’

Upon remand, the district court, in Webb, re
cently reinstated the default judgment, after
providing a more extensive review of the un
derlying sanctionable conduct and showing
that the appellate court’s framework for award
ing such severe sanctions was satisfied.32Judge
Royce Lamberth—who also wrote the district
court opinions in Shepherd and Bonds—began
by noting that both the Supreme Court and the
D.C. Circuit itself had recognized that appel
late courts should exercise a fairly deferential
standard of review over the trial court’s award
of default judgments as sanctions.33 Judge
Lamberth held that sanctions against defen
dants were especially warranted given the
nearly ten-year history of obstructionist con
duct by the District of Columbia in discovery
disputes in a variety of cases.34 Indeed, Judge
Lamberth concluded that the effect of the D.C.

Circuit’s opinion in Bonds “seems to have been
to instill in Ithel Corporation Counsel a cer
tain arrogance and a belief that the District of
Columbia plays by different rules than those
applicable to other litigants.”35

The lesson of these three cases is that not only
must the trial judge jump through numerous
hoops in order to impose sanctions under Rule
37, but also the appellate court will be all too
willing to exercise the alleged benefits of its 20/
20 hindsight to strike down sanctions, including
default judgments, that somehow seem too harsh
for the guilty party.

Indeed, the D.C. Circuit is by no means alone in
disfavoring Rule 37 sanctions awarded against em
ployer defendants. Another commentator has ana
lyzed the Eighth Circuit’s treatment of default
judgments and dismissals under Rule 37, and has
similarly concluded that “the Eighth Circuit is much
more likely to affirm a dismissal of a plaintiffs case
than it is to affirm a default sanction of a defendant’s
case.”36 This commentator also suggested that
“other circuits” are more biased in favor of defen
dants than is the Eighth Circuit.”37

Recent Employment
Discrimination Cases Involving
Sanctions Against Defendant
Employers
Notwithstanding the stingy approach taken by the
D.C. and Eighth Circuits, some courts have
awarded or upheld sanctions against defendant
employers and their attorneys for discovery abuses.
lt must be emphasized that these cases are the ex
ception to the rule, and default judgment in favor
of plaintiffs is rarely granted on these grounds.

In a race and age discrimination case, the Sev
enth Circuit held that where the defendant em
ployer had failed to timely disclose relevant
documents, then the defendant could be sanc
tioned by being barred from presenting expert
testimony on issues related to those documents.
In an age discrimination case, the Seventh Cir
cuit held that the employer’s in-house counsel
could not testify as rebuttal witnesses, since they
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were not timely listed as witnesses or as having
discoverable information.39

Several district courts have imposed sanctions,
typically attorney’s fees, on defendants for dis
covery abuse in employment litigation. For ex
ample, in Scarfo, the defendants stated that
plaintiff’s counsel would have to examine the
employer’s personnel files to obtain informa
tion responsive to the plaintiff’s interrogato
ries.4° However, defendants then refused to
allow sufficient time for examination of these
files, “failed to provide access to the files even
after agreeing to do so in the presence of the
court,” delayed in producing copies of the re
quested files, and surreptitiously “culled”
documents from the produced files.4’ There
fore, the court imposed sanctions on defen
dants, consisting of the plaintiff’s attorney’s fees
and a $1,000 fine “for their recalcitrance in
cooperating in the discovery process.”42

In Trbovich, the defendants repeatedly delayed
producing the requested financial information,
“despite Court orders and numerous appearances
by the parties at this Court’s discovery motion
docket.”43 Thus, the court awarded plaintiffs their
attorney’s fees for their efforts to compel this pro
duction, up to the time when defendants finally
satisfied their obligations.

However, these district court cases constitute
the minority and are the exception to the rule
that Rule 37 sanctions are seldom imposed
against defendants in employment discrimina
tion litigation.

Lessons from the Refusal to
Award Rule 37 Sanctions
Several other cases, in which the court refused
to award sanctions against the defendant em
ployer, or reversed the award thereof, provide
cautionary notes for plaintiffs attempting to in
voke the powers of Rule 37.

First, many appellate courts have held that Rule
37(b) can only be invoked for violation of a pro
duction order by the court.45 However, the plain
tiff may instead request that the court use its

inherent powers to sanction the defendant not
withstanding the absence of a production order.4

Second, plaintiff’s counsel must actively seek
sanctions before or during trial and must specifi
cally reference Rule 37 in making this request.
As Judge Easterbrook
wrote, “Judges must be
vigilant to prevent the
destruction of evi
dence, but litigants
who are not diligent in
the defense of their
own interests cannot
expect review by ap
pellate courts.”47 Even
where the defendants
had destroyed relevant
documents shortly be
fore the deposition of down sanctions

had been requested through plaintiffs document-
production request), which was also contrary to
the federal regulations requiring document pres
ervation whenever a claim of discrimination is
brought,48 the plaintiff’s attorney’s failure to prop
erly invoke Rule 37 at the trial stage foreclosed
this request for sanctions on appeal.49

Third, plaintiffs themselves should be careful that
they are not also guilty of discovery abuse before
requesting discovery sanctions against defen
darns, since the courts will be reluctant to award
sanctions against one party when both parties are
culpable of such misconduct. As the Seventh Cir
cuit remarked:

In this case, the record reflects a discovery
phase in which the parties’ respective coun
sel were combative, obstinate, and wholly
uncooperative in the process of exchang
ing information pertinent to the litigation.50

Fourth, the proliferation of “Local Rules” has
meant that, in many judicial districts, the manda
tory disclosure requirements of Rule 26(a) no
longer apply. In such circumstances, the failure of
defendant-employer to disclose the identity of wit
nesses and exhibits is not sanctionable under Rule

• • • not only must the
trial judgejump through
numerous hoops in order
to impose sanctions un
der Rule 37, but also the
appellate court will be
all too willing to exercise
the alleged benefits of its
20/20 hindsight to strike

their manager (and af
ter those documents
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37(c)(1).51 The proposed amendments to the Fed
eral Rules of Civil Procedure, discussed supra,
would eliminate the opt-out provision of Rule 26,
thus such a failure to disclose would be
sanctionable on a nationwide basis.

What Are the Expected Effects
of the Year 2000 Discovery
Rule Changes?
Although the Judicial Conference and the Su
preme Court are interested in stopping discov
ery abuse, it is likely that the result of these rule
changes will be to increase it. The restrictions
on the rights of parties to obtain discovery,
through limitations on the scope of discovery
and the length of depositions, will have a dis
proportionately adverse effect on the party with
less access to discovery through informal means.
in employment litigation, this is almost always
the plaintiff.

Add to this equation the fact that as the fed
eral courts are imposing severe sanctions more

frequently on plaintiffs than defendants, only
one conclusion can be reached about the ef
fect of the civil rule changes: discovery abuse
by defendants is likely to increase rather than
decrease. if fully successful, a defendant who
obstructs discovery may prevent a plaintiff
from uncovering information critical to his or
her case. if a defendant is not so successful,
and gets “called on the carpet” by a district
court concerned about discovery abuse, the
likelihood is that the defendant will suffer no
serious consequences. Therefore, win or lose,
it will be an easy calculation for defendants who
are so inclined to engage in discovery abuse.
And, in many cases, it will cause plaintiffs se
rious prejudice.

Perhaps when discovery abuse becomes worse
as a result of these discovery rule changes, the
courts will be faced with the results of their
efforts at “civil reform” and will reconsider re
turning the civil justice system to all litigants.
Until then, the playing field tilts heavily in fa
vor of defendants. •
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