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i;_ﬁ_employméﬁ't‘discgimination plaintiff may submit a claim for
unemployment benefits or workers’ compensation, in addition
to seeking relief through a civil action. What effect does the decision
by an administrative agency — granting or denying unemployment
benefits or workers’ compensation — have on subsequent civil litiga-
tion? Does it matter whether the plaintiff is in federal or state court or
seeking relief under federal or state anti-discrimination statutes?

This article discusses those issues, using a three-step analytical frame-
work: (1) exclusivity; (2) preclusion; and (3) admissibility. First, is
relief under a state workers’ compensation or unemployment insur-
ance system the exclusive remedy, or may a plaintiff who alleges
discrimination seek recovery through state and/or federal employ-
ment discrimination statutes? Second, does a decision by a state ad-
ministrative agency granting or denying an award have a preclusive
effect on subsequent civil litigation? Third, are the factual findings
or legal determinations of state administrative agencies admissible
in subsequent civil litigation?

Exclusivity

The threshold issue is whether recovery through the unemployment
insurance or workers’ compensation administrative process is the ex-
clusive remedy for a prospective plaintiff who alleges that she was
discriminated or retaliated against in the workplace. This scenario typi-
cally arises when a plaintiff seeks recovery under workers’ compensa-
tion for injuries, and then attempts to bring a disability discrimination
case under the Americans with Disabilities Act (“ADA”) or a compa-
rable state statute. Or, a victim of sexual harassment may seek recov-
ery for her physical injuries through a workers’ compensation claim,
and then bring a sex discrimination case under Title VII of the Civil
Rights Act of 1964 (“Title VII"), in which she seeks recovery for her
emotional injuries. Similarly, a former employee may seek unemploy-
ment benefits and then bring a statutory wrongful discharge lawsuit.
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Many state workers’ compensation statutes have
“exclusivity” provisions that are intended to act
as a bar to statutory or common-law claims aris-
ing from workplace injuries.! These exclusivity
provisions arise from the so-called “compensa-
tion bargain,” whereby the “employer assum es]
liability for industrial personal injury or death
without regard to fault, in exchange for protec-
tion against civil liability.”?> Employers often seek
to use the fact that an employee recovers under a
workers’ compensation statute to bar a subse-
quent claim under a civil rights statute on the
grounds that the workers’ compensation system
is the exclusive remedy for injured workers.

However, federal courts have held that the ex-
clusivity provisions of workers’ compensation
statutes do not bar recovery under the federal
anti-discrimination statutes, because the Su-
premacy Clause of the Constitution provides that
federal law will trump state law.> The Supreme
Court, in Silkwood v. Kerr-McGee Corp., explained
that state law is “preempted to the extent that it
actually conflicts with federal law ... or where
the state law stands as an obstacle to the accom-
plishment of the full purposes and objectives of
Congress.” In 1990, the Supreme Court, in
Adams Fruit Co. v. Barrett, held that the exclusiv-
ity provision of a state workers’ compensation
statute did not bar recovery through a private
cause of action under a federal statute that pro-
tected migrant farm workers.’

The lower federal courts have applied Adams Fruit
to hold that recovery under federal employment
discrimination statutes is not barred by the ex-
clusivity provisions of state workers’ compensa-
tion statutes. A thorough analysis of this issue is
set forth in Wood v. County of Alameda, which held
that the enactment of the ADA preempted the
exclusivity provisions of the California Workers’
Compensation Act.® Other courts have similarly
recognized that workers’ compensation exclusiv-
ity provisions do not bar claims under Title VII.”

Even where there is no statutory exclusivity pro-
vision, defendants have attempted to use the “elec-
tion of remedies” doctrine to foreclose a plaintiff
from seeking recovery through both workers’ com-
pensation and an employment discrimination law-

suit. In response, the courts have generally recog-
nized that the election of remedies doctrine only
bars double recovery for the same injuries. To the
extent that the injuries compensated under the
anti-discrimination statutes are distinct from those
compensable under the workers’ compensation
statute, then there will be no double recovery. This
doctrine applies to anti-discrimination statutory
claims under both fed-

eral® and state law.®

Thus, employment Geﬂel’a”y, the def@ﬂ-
discrimination plain-  dgnt gmployer in a dis-

tiffs in state court, or
who are seeking recov-

ability discrimination

eryunders[atesta[utes case Wlll Clttempt tO use
in federal court, will fall preclusion, regardless

outside the scope of the
election of remedies Of hOW_ the agency de-
doctrine in most cases. Clded th@ 1ssue.

The rationale for this result is that the workers’
compensation system provides limited or no re-
lief for emotional damages (as opposed to physi-
cal injury), and the statutory objectives are quite
different from those of the employment discrimi-
nation statutes. As one federal court remarked,
“it would frustrate the overarching purpose of
Title VII to allow employers that engage in dis-
criminatory conduct to pigeon hole employees
into seeking redress only under the state work-
ers’ compensation act where the statutes were
intended to remedy very different wrongs.”'° The
Supreme Court of Florida, in one of the most
widely-cited cases in this area, concluded that:

As often has been noted, workers’ com-
pensation is directed essentially at com-
pensating a worker for lost resources and
earnings. This is a vastly different concern
than is addressed by the sexual harassment
laws. While workplace injuries rob a per-
son of resources, sexual harassment robs
the person of dignity and self esteem.
Workers’ compensation addresses purely
economic injury; sexual harassment laws
are concerned with a much more intan-
gible injury to personal rights. To the ex-
tent these injuries are separable, we believe
that they both should be, and can be, en-
forced separately.!!
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Therefore, exclusivity provisions of workers’
compensation statutes should not operate as a
bar to litigation under federal and state employ-
ment discrimination statutes. Practitioners
should bear in mind, however, that these provi-
sions can bar recovery through common-law tort
actions, although the law varies significantly
from one jurisdiction to another.!2

Preclusion

The next step in the three-part analysis is to de-
termine whether factual findings or legal deter-
minations made by a state unemployment or
workers’ compensation agency have a preclusive
effect on subsequent civil litigation. The terms
“res judicata,” “collateral estoppel,” and “preclu-
sion” have been used interchangeably, or even
inconsistently. We have adopted the terminology
used by the U.S. Supreme Court in its 1998 Baker
decision, which abandoned the first two terms
in favor of claim preclusion and issue preclusion:

“Res judicata” is the term traditionally
used to describe two discrete effects: (1)
what we now call claim preclusion (a valid
final adjudication of a claim precludes a
second action on that claim or any part of
it); and (2) issue preclusion, long called
“collateral estoppel” (an issue of fact or
law, actually litigated and resolved by a
valid final judgment, binds the parties in
a subsequent action, whether on the same
or a different claim).!?

This article will focus on issue preclusion, with
reference to both factual findings and legal find-
ings made during unemployment benefits or
workers’ compensation hearings.

Preclusion can be used by either a plaintiff or
a defendant—whichever party obtained a fa-
vorable administrative agency decision will ad-
vocate the use of that decision in subsequent
civil litigation.

The Supreme Court has differentiated between
offensive preclusion, when the plaintiff seeks “to
estop a defendant from relitigating the issues
which the defendant previously litigated and

lost;” and defensive preclusion, when the defen-
dant seeks to estop a plaintiff “from asserting a
claim that the plaintiff had previously litigated
and lost.”™* Although arising in the context of
multiple parties, these terms are equally appli-
cable in the context of administrative agency pro-
ceedings followed by civil litigation, both
involving the same parties.'®

Preclusion and Administrative
Agency Decisions

Preclusion can apply to decisions of administra-
tive agencies that have been judicially reviewed,
or where the agency was acting in a judicial ca-
pacity. In 1966, the U.S. Supreme Court recog-
nized that if “an administrative agency is acting
in a judicial capacity and resolves disputed is-
sues of fact properly before it which the parties

‘have had an adequate opportunity to litigate, the

courts have not hesitated to apply res judicata.”s
The subsequent case law from the Supreme Court
and the lower courts has generally required that,
in addition, the agency decision(s) being used
by a party have been judicially reviewed.

The Supreme Court has drawn a line between
administrative agency decisions that were judi-
cially reviewed and those that were unreviewed.
In 1982, the Supreme Court, in Kremer v. Chemi-
cal Constr. Corp., held that if a claimant raised
issues relating to discrimination in her agency
request, and that agency made findings regard-
ing those discrimination claims, and those find-
ings were judicially reviewed by a state court that
provided sufficient due process, then the agency
findings will be given preclusive effect.!”

The Supreme Court subsequently held, in Uni-
versity of Tennessee v. Elliott and Astoria Fed. Sav.
& Loan Ass'n v. Solimino, that if judicial review of
an agency decision is not sought, the agency de-
cision will not have preclusive effect on subse-
quent civil litigation under Title VII'® or the Age
Discrimination in Employment Act (“ADEA”).19
Commentators have noted that “the distinction
between administrative orders that have been re-
viewed and those that have not been reviewed
Creates an incentive to avoid state-court review
of adverse findings.”?



The Supreme Court’s Kremer, Elliott, and
Solimino trilogy all involved administrative de-
terminations made by employment discrimi-
nation agencies, not unemployment or workers’
compensation agencies. The Third Circuit,
among other courts, has held that this line of
precedent is applicable to decisions of unem-
ployment insurance and workers’ compensa-
tion agencies, not just state anti-discrimination
agencies.?! However, the Seventh Circuit, in
Harper v. Godfrey Co., rejected this approach
on the basis that since these Supreme Court
cases were based upon decisions of state em-
ployment discrimination agencies, this prece-
dent should not be extended to decisions of
other state agencies.?” Thus, even though the
agency decision (by the Wisconsin Unemploy-
ment Compensation Division) was not judi-
cially reviewed, the Seventh Circuit held that
the agency decision “regarding the reasons for
plaintiffs’ termination must receive collateral
estoppel effect in federal court.”?

For civil rights claims arising under Sections
1981 or 1983 (42 U.S.C. §§ 1981, 1983), the
Supreme Court has held that administrative
agency fact findings, even those that are not ju-
dicially reviewed, can have a preclusive effect
on claims under these Reconstruction-era civil
rights statutes.?* Commentators have recognized
that this has resulted in a problem when a plain-
tiff brings both Section 1981 and Title VII
claims: “trial and decision, however, may be
considerably complicated by the need simulta-
neously to apply preclusion to some issues and
to decide virtually identical issues.”? But, if the
issues are not the same, then there will be no
preclusion—the Seventh Circuit held that,
where the plaintiff had applied for unemploy-
ment benefits, “issue preclusion would also be
inappropriate with respect to [a] Section 1981
claim, because ... the issues and burdens of
proof are different in each proceeding.”? Thus,
the consequences of this Supreme Court prece-
dent for Section 1981 and 1983 claims can be
avoided if the party opposing preclusion can
show that the unemployment insurance or
workers’ compensation agency did not consider
the same issues, or that the agency decision was
based upon distinct legal standards.

Preclusion and the ADA

The applicability of preclusion to ADA claims was
complicated by the 1999 Supreme Court deci-
sion in Cleveland v. Policy Mgmt. Syst. Corp.* The
Court recognized the potential for inconsistent
positions where (1) a person made a claim for
disability benefits (here, Social Security Disabil-
ity Insurance, but this scenario would also arise
under workers’ com-
pensation) in which
the claimant alleged
that she was “disabled”
and unable to work,
and (2) that person
then filed a disability
discrimination law-
suit, in which she al-
leged that she was a
qualified individual
with a disability who
was able to perform
the essential functions
of her job with reason-
able accommodation.?

narily the

The Supreme Court did
not draw a bright line
for resolving this inconsistency. Instead, the Court
concluded that the plaintiff should provide an “ex-
planation [that] must be sufficient to warrant a
reasonable juror’s concluding that, assuming the
truth of, or the plaintiff's good faith belief in, the
earlier statement, the plaintiff could nonetheless
‘perform the essential functions’ of her job, with
or without ‘reasonable accommodation.”? Thus,
much of the pre-1999 case law in this area will
need to be re-evaluated in light of Cleveland. Pro-
fessor Mary-Kathryn Zachary, in this journal, has
discussed the consequences of Cleveland for dis-
ability benefits and ADA litigation.*

Generally, the defendant employer in a disability
discrimination case will attempt to use preclu-
sion, regardless of how the agency decided the
issue. If an agency determines that a claimant is
not disabled, or her disabling injuries do not pre-
vent her from doing her work, then the defen-
dant will attempt to use that determination to
preclude a disability discrimination lawsuit. On

The threshold issue for
determining whether
agency findings or deci-
sions should be admitted
is whether they fall into
one of the hearsay ex-
ceptions, since ordi-
agency
decisionmaker will not
be testifying in a subse-
quent civil action.
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the other hand, if an agency determines that a
claimant is disabled and unable to work, the de-
fendant will attempt to use this opposite finding
to preclude a disability discrimination lawsuit.
Thus, the plaintiff can be effectively whipsawed:
either way she loses, unless she does not seek
judicial review of the agency decision, or if she
can show, pursuant to Cleveland, that the agency
decision was based upon different factors or arose
in a different context than the ADA claims.

Preclusion and State
Anti-Discrimination Statutes

Since the issue of whether state unemployment
insurance or workers’ compensation agency de-
terminations have a preclusive effect on claims
under state employment discrimination statutes
is a question of state law, it has fallen to the state
courts to resolve this issue. Most state courts have
held that there is no preclusion, sometimes with
the caveat that the legal issues must be different
in the two proceedings. This caveat would most
likely apply to ADA claims that overlap with
workers’ compensation claims.

The state courts which have held that state un-
employment or workers’ compensation agency
decisions generally do not have a preclusive ef-
fect on subsequent civil litigation, or that claims
for workplace harassment and discrimination are
independent from claims under workers’ com-
pensation, include those of Alaska ! California,®
Colorado,” Florida,* Hawaii,** Kentucky, Loui-
siana,” Maine,’® Massachusetts,”® Michigan,*
Missouri,” New Jersey,”? New Mexico,? New
York,* Oregon,* Rhode Island,* Tennessee,
Washington,* and Wisconsin.*

However, where the unemployment insurance or
workers’ compensation agency has made factual
findings regarding the reason(s) for the employee’s
termination, then some state courts have held that
those factual findings have a preclusive effect on
subsequent civil litigation, even where the agency
decisions were not judicially reviewed. The ratio-
nale is that “there were identical parties and identi-
cal factual issues earlier determined at a contested
matter,”® and that “appellant and her counsel had
a fulland fair opportunity to produce evidence, give

testimony and cross-examine witnesses in order to
prove her dismissal was without cause.”! This is
most likely to arise in the context of workers’ com-
pensation claims followed by an ADA lawsuit.
Thus, a plaintiff who seeks to avoid preclusion bya
state agency decision on her state statutory claims
should ensure that any subsequent civil litigation
includes factual issues and legal claims not encom-
passed by a negative agency decision.

Issue Preclusion by Judicially
Reviewed Agency Decisions:
Legal Issues and Factual Issues

When an unemployment insurance or workers’
compensation agency makes its findings, and
those findings are subjected to judicial review,
then the court is obligated, pursuant to Kremer,
to determine whether those findings should be
granted preclusive effect. The Third Circuit, in
Dici v. Pennsylvania, has provided an excellent
discussion of the differentiation between factual
findings (factual issues) and legal findings (legal
issues).? As a threshold issue, a federal court
must apply state law to determine whether an
agency decision “would be granted preclusive
effect in a later state court proceeding.”>* Thus,
the result can vary from one jurisdiction to an-
other; the following discussion, taken from Dici,
is an illustrative example and may not apply with
equal force to all other jurisdictions.

First, are the legal issues in the agency decision
identical with those raised in the employment
discrimination case? In Dici, the plaintiff based
her claim for workers’ compensation on emo-
tional injuries arising from sexual and racial ha-
rassment. Her claim was denied, because the
Pennsylvania workers’ compensation scheme re-
quired Ms. Dici “to show that the harassment she
suffered was conduct that would cause mental
injury in an average worker with a ‘healthy
psyche.””* However, this agency ruling did not
preclude her Title VII claim: “in contrast, in or-
der to recover under Title VII, a worker need not
demonstrate that the conduct alleged caused a
tangible psychological injury.”* Thus, the Third
Circuit held that “the legal issues in Dici’s
workmen’s compensation scheme are not identi-
cal to those in the Title VII context... . We there-



fore find that issue preclusion cannot apply to
the legal questions presented in Dici’s case.”’

Second, are the factual issues in the agency deci-
sion identical with those raised in the employ-
ment discrimination case? In Dici, the plaintiff
made ten factual allegations in her workers’ com-
pensation claim, many of which were identical
with those in her civil action.”® The agency “cred-
ited as true only a few of the incidents alleged by
Dici, and found as a matter of fact that the re-
mainder had not occurred, or had not occurred
as Dici alleged.” Yet, the Third Circuit recog-
nized that, under Pennsylvania law, “reviewing
courts must look beyond the superficial similari-
ties between the two issues to the policies be-
hind the two actions. Only where the two actions
promote similar policies will the two issues be
identical for purposes of issue preclusion.”® As
discussed previously in this article, since work-
ers’ compensation and unemployment insurance
laws are designed to serve different policies than
do employment discrimination statutes, the Third
Circuit held that there would be no issue preclu-
sion of the agency’s factual findings.®

Other courts have similarly recognized that even
where an agency decision has been subjected to
judicial review, issue preclusion is often unwar-
ranted because there are substantial differences
between the unemployment or workers’ compen-
sation proceedings and statutory objectives, on the
one hand, and the employment discrimination
statutes, on the other hand. For example, the Sec-
ond,® Fourth,* Sixth,% Eighth,® and Eleventh%
Circuits have held that there is no preclusion as to
legal issues, but there can be preclusion as to fac-
tual issues that were judicially reviewed.

Admissibility

Assuming that the administrative agency decisions
do not have a preclusive effect, the final question
is whether the agency’s findings of fact or conclu-
sions of law are admissible during trial. Employ-
ment discrimination attorneys are familiar with
the debate surrounding the admissibility of EEOC
probable cause determinations in civil litigation
— some courts have excluded these findings, par-
- ticularly in a'jury trial, because of their potential

for prejudice in implying that a legal determina-
tion regarding plaintiff's claims has already been
made, while others have allowed their admission.

The threshold issue for determining whether
agency findings or decisions should be admitted
is whether they fall into one of the hearsay excep-
tions, since ordinarily the agency decisionmaker
will not be testifying in a subsequent civil action.
The Supreme Court, in Chandler v. Roudebush,
stated that “prior administrative findings made
with respect to an employment discrimination
claim may, of course, be admitted as evidence at
a federal sector trial de novo.”® This was justi-
fied by the public records hearsay exception con-
tained in Fed. R. Evid. 803(8)(C). Chandler
concerned a federal employee and a decision by
the federal Civil Service Commission; the Su-
preme Court, in Solimino, subsequently ex-
tended its admissibility determination to state
agency decisions by noting that although not
preclusive, “state administrative findings may
be entered into evidence at trial.”®

An alternative basis for recognizing the admissi-
bility of agency factual findings is that, to the
extent that they are based upon statements made
by a party, then such statements are not hearsay
when used for impeachment purposes pursuant
to Fed. R. Evid. 801(d)(1)(A) (prior inconsis-
tent statements) or Fed. R. Evid. 801(d)(2)(A)
(admission of party-opponent).”

Among the few published opinions in this area,
many have allowed the evidence, findings or de-
terminations of the unemployment benefits or
workers’ compensation agency to be used dur-
ing a subsequent civil action.™

The Fourth Circuit has distinguished between
evidence contained in the agency record, includ-
ing the facts used to support an agency determi-
nation, and the agency’s determination itself. It
has held that “the district court will be entitled
to use evidence brought out at the state unem-
ployment compensation proceedings,”” and in
a later case, “to use information contained in the
[agency] report for impeachment purposes.””
However, the Fourth Circuit upheld the district
court’s exclusion of an agency determination,
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which “concluded that [plaintiff] was not entitled
to unemployment benefits because she left her
job ... voluntarily,” because of its “potential for
undue prejudice” on the jury.”

The Eighth Circuit, in a race discrimination class
action, noted while that the unemployment ben-
efit awards were not considered “as evidence on
the merits of the discharge class’ claims,” the
awards still have some evidentiary significance:
“we believe ... that the fact that a significant pro-
portion of the discharged blacks filed for and re-
ceived these claims is probative of the likelihood
that a number of those blacks felt aggrieved, on
racial grounds, by the bank’s discharge practices.””

The Eleventh Circuit, in a race discrimination
case, after concluding that the EEOC “no rea-
sonable cause” determination letter was admis-
sible under the public records hearsay exception,
Fed. R. Evid. 803(8)(C), noted that the Advisory
Committee Notes stated that this Rule “makes
no distinction between federal and nonfederal
offices and agencies.”” Thus, the Eleventh Cir-
cuit upheld the admission of the report of the
Florida Unemployment Appeals Commission,
“for that reason, and because a finding of mis-
conduct is clearly relevant to a charge that an
employee has been fired not for any proper rea-
son but because of racial discrimination.””’

District courts in other circuits have taken a
broader approach, often allowing not only the
findings, but also the agency determinations, in
a subsequent civil action. These district courts
have adopted the following rationales for justi-
fying their admissibility:

o Theadministrative law judge “was deciding fac-
tual issues that are highly pertinent in this dis-
crimination case ... [plaintiff] should not be
deprived of potentially persuasive evidence as
might be found in an administrative record.”™

e Theadministrative law judge’s “determinations
in the unemployment hearing are relevant in
weighing the disputed facts of this case.”™

e The unemployment administrative law
judge’s finding “that there was no evidence”

that plaintiff engaged in misconduct supports
plaintiff's inference that defendant’s “articu-
lated reason [for the discharge] is mere pre-
text for discrimination,” thereby creating a
disputed issue of material fact.®

e The unemployment administrative law judge’s
finding that “plaintiff's actions constituted
‘misconduct’ under the law and that plaintiffs
discharge resulted from his own misconduct,”
was probative evidence that precluded plain-
tiff from rebutting defendant’s proffered non-
discriminatory reasons for the termination.®"

Two district courts in the Second and Ninth Cir-
cuits have rejected the approach taken by the
aforementioned cases, on the grounds that the
legal issues are different in the agency proceed-
ing as opposed to employment discrimination
litigation and the agency “will typically have no
special competence in deciding claims of dis-
crimination.”® Furthermore, “unemployment
benefit hearings are designed to be quick and
inexpensive. If the decision resulting from such
a hearing were given collateral estoppel effect
in a federal lawsuit, the parties ... would have
every incentive to turn the hearing itself into a
full-blown lawsuit.”®® Thus, these courts held
that while evidence from the hearing was ad-
missible, the agency decision, “though it may
be admitted in a federal discrimination suit,
normally should not be.”®

In early 2000, a federal district court, in Silvera v.
Orange County Sch. Bd., avoided the hearsay prob-
lem by allowing the Florida state unemployment
compensation referee who determined that the
former employee did not commit misconduct
(which would have led to the denial of unem-
ployment benefits) to testify at the employee’s
subsequent Title VII race discrimination lawsuit.ts
The defendant moved for a new trial, arguing that
the testimony of the referee was either irrelevant
or prejudicial. The court denied defendant’s mo-
tion, on the grounds that the referee’s “testimony
was relevant to establish that Silvera was not fired
for work misconduct.”® The court had allowed
the referee [Zeiss] to testify that the legal stan-
dards at the unemployment compensation hear-
ing were different from those of Title VII:



Zeiss testified, briefly, that under the law
for unemployment compensation, Silvera
did not commit work misconduct. On
cross-examination, it was clearly estab-
lished that the unemployment compen-
sation hearing had nothing to do with
race or Title VII, that the legal standards
were different, and that the purpose of
Zeiss’s testimony was to establish that
Silvera was not fired for misconduct
(which was not a major issue at trial).
The introduction of this evidence did not
create confusion for the jury. This Court
finds that Zeiss’s testimony was relevant
and was not unfairly prejudicial ¥

The approach taken by the court in Silvera, if
adopted by other courts, would probably be chal-
lenged by defendants. It remains to be seen
whether other states would allow their unemploy-
ment or workers’ compensation agency decision-
makers, given their substantial workload, to
testify about their findings or the applicable le-
gal standards at a subsequent civil action arising
under the employment discrimination statutes.

State Statutes That Limit the
Admissibility of Agency Findings
Some states, as part of their unemployment insur-
ance or workers’ compensation statutes, have a
statutory provision stipulating that agency findings
cannot be used as evidence in any other civil ac-
tion. For example, the California Unemployment
Insurance Code provides that “Any finding of fact
or law, judgment, conclusion, or final order made
by a hearing officer ... . shall not be used as evi-
dence in any separate or subsequent action or pro-
ceeding ...”% Other states have enacted virtually
identical provisions.® Although this state statutory
provision is binding upon state courts, federal courts
have generally rejected attempts to allow such stat-
utes to bind a federal court regarding federal claims,
finding that Fed. R. Evid. 501 provides that state
privilege law is binding only in actions where state
law controls the merits of a claim or defense. As the
district court in Baldwin found:

There can be no doubt, however, that a
state legislature cannot purport to make
binding pronouncements of law concern-
ing what evidence may be privileged or
otherwise inadmissible in a federal court
action involving claims based on federal
law. Fed. R. Evid. 501.%°

Another federal district court denied a state
unemployment agency’s motion to quash a sub-
poena duces tecum served by the defendant, on
the grounds that information provided by the
plaintiff regarding her disability was relevant
to her ADA lawsuit.** Yet another federal dis-
trict court, however, apparently overlooked the
consequences of Fed. R. Evid. 501 to hold that
such a statute “flatly refutes Plaintiff’s conten-
tion that the [Unemployment] Examiner’s con-
clusions of law or findings of fact should be
accorded preclusive effect in this Court.”®?
Despite a few outlier decisions, practitioners
with a state agency decision, and a state stat-
ute that purports to limit its admissibility,
should be able to argue successfully in federal
court with federal claims, that Fed. R. Evid.
501 permits the admissibility of state agency
determinations.

Conclusion

Employment discrimination attorneys—
whether they represent employers, or employ-
ees who apply for unemployment benefits and
workers’ compensation—should consider the
consequences of the agency findings and deter-
minations upon subsequent civil litigation. On
the one hand, these findings and determinations,
if judicially unreviewed, generally do not have
a preclusive effect on Title VII or ADEA claims,
and (in most states) on state employment dis-
crimination statutory claims. On the other hand,
these findings and determinations may have a
preclusive effect on claims under the ADA and
Sections 1981 and 1983, if the factual and legal
issues being litigated were addressed and re-
solved by the agency, and will generally be ad-
missible in subsequent civil litigation. 4
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