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High Court's Title VIl Ruling Reaches Beyond
LGBTQ Rights

By Alan Kabat (June 17, 2020, 4:21 PM EDT)

The U.S. Supreme Court's 6-3 decision in Bostock v. Clayton
County, Georgia, made the front-page news for its ringing
pronunciation — by none other than Justice Neil Gorsuch —
that gay, lesbian and transgender employees are protected

under Title VII, the federal employment discrimination *ﬁ"’
statute. \7* %
F\'_"-'_'___I-.

But, this decision is a sleeper in some respects, since it is . -
also of much broader significance to a wide range of other
protected classes that have long been recognized under the -
federal, state and local anti-discrimination laws.
Alan Kabat
How can that be? How can a decision expanding the scope of
Title VII to encompass additional protected categories also have an impact on those

categories, such as gender, race, religion, age or disability, that are already
protected?

The answer is that the decision squarely rejected the argument that "but for"
causation requires proof that someone's protected status was the sole factor
causing the discrimination or retaliation, and squarely rejected several other
defenses commonly asserted by employers and adopted by some courts.

But-For Causation Does Not Mean Sole Causation

Justice Gorsuch, in order to command a majority that included the chief justice,
made an argument that squarely rejects a key defense that employers and some
judges have used to short-circuit meritorious discrimination and retaliation claims
— the sole cause requirement. Employers and judges argue that this supposed
requirement means that the employee must plead and prove that her protected
class was the only reason that she was discriminated or retaliated against.

Under that approach, if there exists any other reason, or indeed intersectionality
exists (multiple protected classes), then the employee loses because she cannot
show that a single specific protected class was the sole reason. Title VII, as for a
number of other employment statutes, states that it prohibits discrimination
because of membership in a protected class, and the courts have applied but-for
causation to determine whether, as the Supreme Court noted in its Bostock opinion,
"a particular outcome would not have happened 'but for' the purported cause."

Hence, a key holding of this case is the majority's recognition that events often

have multiple but-for cause, such as a car accident caused by one driver running a
red light and the other driver failing to use the turn signal. This applies with equal
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force to Title VII.

As the court's opinion stated, "the adoption of the traditional but-for causation
standard means that a defendant cannot avoid liability just by citing some other
factor that contributed to its challenged employment decision.” After all, Congress
could have used "solely" or even "primarily because of" in Title VII — as it did in
several other statutes — but did not do so.

Thus, a key holding of the majority opinion is its interpretation of the plain
language of Title VII: "An employer violates Title VII when it intentionally fires an
individual employee based in part on sex. It doesn't matter if other factors besides
the plaintiff's sex contributed to the decision."

This holding is a sea change in employment law jurisprudence because it squarely
rejects the sole cause requirement that employers and some courts have grafted
onto the plain language of Title VII and other employment discrimination and
retaliation statutes.

Supreme Court Rejects Key Employer Defenses

The majority opinion also decisively rejects several "defenses" that employers and
judges have all too often used to dismiss meritorious discrimination and retaliation
claims. Consider the following defenses:

¢ I didn't discriminate against Mary on the basis of her gender, because I have
hired and promoted more women than men.

« Women live longer, so they should pay more into the company's retirement
plan.

¢ Joe sexually harasses both men and women, so he's an equal opportunity
harasser, and the employer is not liable.

The first defense was squarely rejected by the majority opinion, since Title VII
protects individuals, not groups. Thus, an "employer is liable for treating this
woman worse in part because of her sex." It makes no difference that the employer
rewards other women, so long as he discriminated against Mary because of her sex.

The second defense — a supposedly neutral economic justification — is one that
was actually rejected by the Supreme Court back in 1978. As the Bostock majority
recognized: "[A] rule that appears evenhanded at the group level can prove
discriminatory at the level of individuals," since the focus of Title VII is individuals.

The third defense also got short shrift from the majority, since discriminating or
retaliating on the basis of a protected category is prohibited. Indeed, the majority
recognizes that in such circumstances, "in both cases the employer fires an
individual in part because of sex. Instead of avoiding Title VII exposure, this
employer doubles it."

The majority opinion reiterated this fundamental point several pages later:
"Instead, the law makes each instance of discriminating against an individual
employee because of that individual's sex an independent violation of Title VII,"
regardless of whether the first employee was a man and the second was a

woman — all that matters is that they each were discriminated against because of
their gender.

2 of 4 7/28/2025, 4:08 PM



High Court's Title VII Ruling Reaches Beyond LGBTQ Rights - Law360 https://www.law360.com/articles/1283674/print?section=appellate

The bottom line for employees, employers and judges is determining whether the
employee's membership in a protected class was a factor in the adverse
employment action. The Supreme Court wrote: "Sex wasn't the only factor, or
maybe even the main factor, but it was one but-for cause — and that was enough."

The Dissenting Opinions Miss the Mark

The two dissenting opinions argued that it should be left for Congress to amend
Title VII in order to add sexual orientation, and that Congress' failure to act was
somehow significant.

However, the majority rejected this so-called "'canon of donut holes,’ in which
Congress's failure to speak directly to a specific case that falls within a more
general statutory rule creates a tacit exemption," precisely because Title VII's
language already "prohibits all forms of discrimination because of sex, however
they may manifest themselves or whatever other labels might attach to them."

Moreover, trying to use congressional inaction as a form of legislative history is
perhaps the most misleading and dangerous form of statutory interpretation, one
that Justice Antonin Scalia and others have long warned against.

The two dissenting opinions also present a parade of horribles that they believe will
ensue as a result of the Supreme Court's decision. In fact, these are likely to
happen, and civil rights advocates welcome the future recognition that the anti-
discrimination statutes protect all Americans, and not just in employment decisions.
Any future litigation will merely confirm the proper reach of Title VII and other
discrimination statutes.

After all, the majority opinion itself recognized that "many now-obvious applications
met with heated opposition early on, even among those tasked with enforcing the
law." Incredibly, the U.S. Equal Employment Opportunity Commission itself, in 1965
— one year after enactment of Title VII as part of the Civil Rights Act — "officially
opined that listing men's positions and women's positions separately in job postings
was simply helpful rather than discriminatory.”

In its Bostock opinion the Supreme Court noted: "Some courts held that Title VII
did not prevent an employer from firing an employee for refusing his sexual
advances." And so on. Yet, it only took a few years for the courts and employers to
come to their senses, and recognize the consequences of a plain reading of Title VII
as to those and other scenarios.

So too, here. It may take several years of litigation to address the broader
consequences of this week's decision with respect to other kinds of discrimination
relating to sexual orientation or transgender status. One can only hope that this
resolution will take less time than did the original enforcement of Title VII in the
1960s and 1970s.

Alan R. Kabat is a partner at Bernabei & Kabat PLLC.

The opinions expressed are those of the author(s) and do not necessarily reflect the
views of the firm, its clients, or Portfolio Media Inc., or any of its or their respective
affiliates. This article is for general information purposes and is not intended to be
and should not be taken as legal advice.
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